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I.  INTRODUCTION

It is trite to say that the world is becoming smaller, yet it is true.
For all of us who travel for business or pleasure, horizons expand and
widen, and as we travel from country to country, and continent to
continent, the challenges for lawyers become more complex and
demanding. No longer is it sufficient to understand the laws and practice
competently within your own jurisdiction, be it the United States or
another country. Once it was enough to do the best you could within your
own system, however, it is now necessary to ensure you get the best, by
considering all forums and jurisdictions which play a part in the particular
case. This is all the more true when the wrongdoer is an international
corporation operating throughout the world, seeking to take cover behind
conventions, jurisdictions, or the weaknesses of a particular local legal
system. If you are to serve those you represent, to ensure that those who
commit wrongful acts against your clients are brought to justice, you must
not only look to your own legal system but beyond to other forums and
determine where the interests of your clients will best be served in the
complex matrix of laws, countries, jurisdictions, and philosophies which
may apply to any one case.

* Head of Litigation, Levy & McRae, Glasgow, Scotland; L.L.B., University of
Edinburgh; B.A., University of Strathclyde.

The Board of Editors wishes to thank Professor Paul R Joseph for his help and assistance in
soliciting this article for publication.
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The village of Lockerbie has a population of approximately 3000
and is populated by sheep, cattle, and farmers. It is situated in southwest
Scotland and is as remote from the world of international corporations,
terrorism, treaties, and issues of conflicting laws as one could imagine. Yet,
on December 21, 1988 at 7:03 p.m., Pan Am Flight 103 exploded over the
village of Lockerbie, killing 259 passengers and crew members, eleven
residents in the village, and maiming many others both physically and
psychologically. Lockerbie soon became the focus of one of the worlds
biggest criminal investigations tracking down terrorists. The city was also
the center of one of the greatest, or indeed perhaps the greatest, law suits of
modern times. The families of the deceased and the injured banded together
to discover the identity of the terrorists and their method for overcoming the
security of the airports.

The task facing the relatives was enormous, Pan Am was an
international airline, and an American ¢orporation, experienced in dealing
with claims arising out of accidents and terrorist incidents. Within hours of
this tragedy, it was represented by teams of the world’s finest lawyers, loss
adjusters, and public relations experts. Pan Am was protected by the
Warsaw Convention, which limits damages to a derisory level.
Additionally, this tragedy took place in the skies over Scotland, a country
with its own legal system under which damages for wrongful death are
notoriously low,

Before the smoke had cleared from the wreckage and from the
burning homes of Lockerbie, rumors abounded as to how such a tragedy
could have taken place. Soon after, loss adjusters appeared on the scene
and advised families that they should accept the Warsaw Convention limit
which was generously offered for those who were prepared to sign. Some
who were approached were advised to stay away from “ambulance chasing
lawyers” who could do nothing for them since the Warsaw Convention
limits damages.

Simultaneously, stories appeared in the press which pointed out that
the airlines could do little or nothing to avoid the efforts of determined and
clever terrorists who planned to, and were prepared to, circumvent airline
security. We were reminded many times that Pan Am security was as good
as, if not better than, any other airline in the world. For those left bereaved,
and for those left injured, it became much like the Biblical story of David
and Goliath. Isolated and financially weak individuals were facing the
enormity of an international corporation surrounded with all the might of
the international aviation insurance industry.

Unfortunately for Pan Am and their insurers, Britain was no
stranger to disasters. From 1985 to 1988, Britain was the site of three major
disasters. These were the Manchester air crash, which killed fifty-four
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people in 1985, the North sea crash of a chinook helicopter carrying fifty-
five oil workers in 1986, and the Piper Alpha off-shore oil platform
explosion which killed 165 people. The attorneys involved in these cases
learned to network. They also learned that insurers pick off clients, one at a
time, to divide and settle, if not to conquer. The attorneys learned to forum
shop and to seek out the best courts and the best legal systems available.
They learned to use what was good in our own system to assist in
investigation or, in the alternative, to take the litigation somewhere else.

The legal system in Scotland moved quickly with the help of the
Law Society of Scotland. Attorneys who had been involved in mass
disaster cases and “foreign” litigation were quickly summoned to assist.
The Lockerbie Air Disaster Group was formed.

Each attorney, whether based in Scotland, England, or elsewhere,
continued to represent the interests of individual clients. The attorneys
were encouraged to join the Lockerbie Air Disaster Group as a coordinating
body. The Group was led by a Steering Committee consisting of lawyers
experienced in international litigation. Its job was to coordinate the claims
and to represent the interest of all claimants as well as to seek out, retain,
and advise the best attorneys from the forum chosen for litigation. It would
also be the Air Disaster Group’s job to coordinate and direct the legal
investigation to all claims arising out of the disaster. Within a matter of
weeks of the disaster, the attorneys were in pursuit of Pan Am.

The Air Disaster Group had some important decisions to make.
The attorneys needed to understand the strengths and the weaknesses in
their own legal system and the choices of forum open to them. From the
beginning, Pan Am posited that it could defeat any attempt to establish
willful misconduct which would be necessary if we were to lift the Warsaw
Convention monetary damage limits. Pan Am, and its insurers, made it
plain that damages would be offered up to the Warsaw limit but not above
and that this condition was not negotiable. In assessing the Scottish legal
system, the attorneys found that the weaknesses considerably outnumbered
the strengths. The strengths were obvious: home ground and knowing how
to make the system work well. Another strength was the opportunity, both
formally and informally, to follow the official investigators into the disaster
area and to pick up information as soon as it was made available. More
importantly, some form of official inquiry would be held under Scottish
statute since the crew had died within its jurisdiction. There would have to
be a Fatal Accident Inquiry or, at the very least, a Public Inquiry. The
official inquiry would be brought by the Crown, who would require the
inquiry to take place in open court before a judge, with the attendance of
witnesses and the production of documents and exhibits.







